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In re Applications of

To: Administrative Law Judge Joseph Chachkin

OPPOSITION TO PETITION lOR INTERVENTION

GAF Broadcasting Company, Inc. ("GAF"), by its attorneys,

hereby respectfully opposes the Petition for Intervention

("Petition") in the above-captioned proceeding filed on April 19,

1993, by Listeners' Guild, Inc. ("Guild,,).1 In opposition, the

following is shown.

Guild alleges that it is a party-in-interest in this

proceeding, entitled to intervene as of right pursuant to section

1.223(a) of the Commission's Rules. In the alternative, Guild

O+£'-No. of capleS ret'd
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lAlthough Guild's Petition is dated April 19, counsel for
GAF did not receive it until April 26, 1993, a full week later.
On April 28 the Presiding Judge granted GAF an extension of time
until today to oppose the Petition.
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argues that its long history of involvement in the affairs of

WNCN{FM) qualifies it to assist the Commission in determination

of the hearing issues, thus warranting discretionary intervention

pursuant to section 1.223{b) of the Rules. GAF respectfully

submits that Guild is not a party-in-interest in this proceeding

entitled to intervention as of right, nor has Guild made a

showing that its participation in this proceeding would aid in

the determination of the hearing issues.

Guild premises its request for intervention in this

proceeding on two principal factors. First, Guild recites the

history of its attempts to purportedly represent the rights of

certain WNCN{FM) listeners before the Commission and in the

courts. Second, Guild points to its May 1, 1991 Petition To Deny

GAF's pending renewal application for the WNCN{FM) license and

its pending Motion To Enlarge Issues in this proceeding. Neither

factor meets the standard for intervention.

Guild's long history of attacks against the licensees of

WNCN over several license terms is of no help to its intervention

request. The Guild's allegations against the 1974 WNCN renewal

application (filed by a previous licensee), and its participation

in a 1981 lawsuit against GAF in New York State Court, are

obviously irrelevant. Moreover, previous Guild attacks against

GAF at the Commission have repeatedly been denied as meritless.

Thus, the Commission and u.S. Court of Appeals both affirmed the

Broadcast Bureau's rejection of the Guild's petition to deny

GAF's 1981 renewal application. GAF Broadcasting Co., Inc., FCC
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84-329, released July 16, 1984, reCQn. denied, 58 RR 2d 69

(1985), aff'd, Listeners' Guild. Inc. v. FCC, 813 F.2d 465 (D.C.

Cir. 1987). The CQmmissiQn and CQurt Qf Appeals alsQ affirmed

the Presiding Judge's denial Qf Guild's petitiQn tQ intervene in

the 1981 prQceeding. Just last year the CQmmissiQn affirmed the

Mass Media Bureau's denial Qf the Guild's petitiQn tQ deny a 1988

applicatiQn fQr CQnsent tQ the transfer cQntrQI Qf GAF. GAF

BrQadcasting CQ .. Inc., 7 FCC Rcd 3225, 70 RR 2d 1505 (1992),

appeal pending, Listeners' Guild. Inc. v. FCC, 92-1270 (D.C. Cir.

June 25, 1992). MQreQver, as detailed belQw, all Qf Guild's

allegatiQns cQnsidered by the Hearing DesignatiQn Order in this

prQceeding ("HDO") were rejected. 8 FCC Rcd 1742 (ASD 1993).

Guild's effQrts tQ date in the pending renewal prQceeding

are Qf nQ help tQ Guild as it attempts tQ bQQtstrap itself intQ a

party-in-interest pQsitiQn. Guild's claim that the HDO upheld

its standing as a party-in-interest is patently disingenuQus. On

the cQntrary, what the Qrder stated was that:

Guild claims standing as a party-in-interest.
Guild's allegatiQns will be cQnsidered
because the QrganizatiQn has adequately
demQnstrated that it has petitiQner status.

HDO at , 30 (emphasis added). As the Mass Media Bureau

recQgnized in QppQsing Guild's present PetitiQn, the fact that

Guild had petitiQner status dQes nQt make it a party-in-interest

tQ the cQmparative hearing, since nQne Qf the issues it requested

were designated fQr hearing. See Mass Media Bureau's OppQsitiQn

TQ PetitiQn FQr InterventiQn at 2.
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Guild asserts that its May 1, 1991 Petition to Deny GAF's

renewal application remains pending with respect to two sets of

allegations, and thus it is entitled to participate in the

comparative hearing. Petition at 7. On the contrary, the Guild

clearly is not entitled to participate on the basis of

allegations not designated for hearing, regardless of whether the

Guild agrees with their disposition in the HDO. First, the HDO

did not address allegations regarding WNCN's EEO record because

these matters remain pending before the Mass Media Bureau's EEO

Branch for disposition, and any grant of GAF's renewal

application is expressly conditioned on the Commission's

resolution of such allegations. 8 FCC Rcd at n.1. As a result,

allegations made by the Guild against WNCN's EEO record are not

at issue in the pending hearing proceeding.

Second, contrary to the Guild's claims, the HDO fully

considered, and completely and properly rejected its so-called

abuse of process arguments. See Mass Media Bureau's Opposition

To Petition For Intervention at 2, and Opposition To Petition For

Reconsideration at 3. Although the Guild has petitioned for

reconsideration of the HOO, and requested addition of the same

issue denied in the HOO, the simple fact remains that the issue

it requested is not a hearing issue in this proceeding.

In addition, even a person seeking to intervene in a

proceeding as a matter of right must show that his interests will

be adversely affected. RKO General. Inc., 31 RR 2d 529, 533-35

(Rev. Bd 1974). Where members of the listening public seek
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participation they must furnish specific factual allegations

supporting the contention that grant of the sUbject application

would not serve the pUblic interest. In the absence of a

particularized interest in the outcome of a proceeding relevant

to petitioners' status as members of the listening pUblic, a mere

institutional interest in the general sUbject matter of a

proceeding does not warrant granting party status. GAF

Broadcasting Company. Inc., FCC 84-245, released May 30, 1984, at

, 6, recon. denied, FCC 84-582, released November 27, 1984,

aff'd, Listeners' Guild. Inc. v. FCC, supra.

Guild has not shown how its interest will be adversely

affected. None of the allegations it made have been designated

for hearing. Rather, it claims the institutional interest of

seeking to assure that WNCN is "held by a licensee that is best

fit to provide service in the public interest." Petition at 3.

Of course, this is the role to be played by the Mass Media Bureau

and ultimately by the Presiding Judge in this comparative

hearing. Guild has not shown that they will be unable to do so.

Furthermore, a would-be intervenor must demonstrate that its

intervention would assist the Commission in resolving the issues

which were designated for hearing. Central Alabama Broadcasters.

Inc., 45 RR 2d 1184, 1185 (ALJ, 1979); Victor Muscat (KVMP), 31

FCC 2d 620, 22 RR 2d 1001, 1003 (1971); The Trustees of the

University of Pennsylvania, 37 RR 2d 487, 489 (ALJ 1976). Here,

not one of the issues sought by Guild has been designated for

hearing. Rather, the issues designated concern only the standard
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comparative issues, ~, the choice of applicants, and the basic

qualifications of the Fidelio Group, Inc. ("Fidelio"). Guild has

not indicated that it will advocate the grant of a particular

applicant over the others. Nor is it likely that Guild will seek

to adduce evidence under the two basic qualifications issues

concerning Fidelio, an applicant formed by Guild's longtime

leader, T'ing Pei. While Guild claims that it will offer

allegations concerning GAF's "character," no character issue has

been designated against GAF. Indeed, it seems likely that Guild

would hinder rather than assist in the comparative hearing, by

continuing to raise the same baseless issues which the Commission

has repeatedly denied.

In a footnote to its Petition, Guild seeks to distinguish

its unsuccessful attempt to intervene in the last WNCN

comparative renewal hearing. In that proceeding, the Presiding

Judge denied the Guild's request after it refused to take a

position on the only issues designated for hearing, the standard

comparative issues of which applicant would better serve the

pUblic interest. The Commission affirmed the ALJ on the grounds

that the petitioner failed to show not only how it would assist

in the determination of issues, but also that it had an interest

in the proceeding sufficient to justify intervention. The

petitioner's statements that it had not prejudged the relative

merits of the applicants, but would not necessarily be neutral

after a full record was developed, were not sufficient to

demonstrate a sufficient personal stake. The Commission
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therefore held that Guild could adequately protect its interest

by participating as a non-party witness or an amicus. ~

Broadcasting Company. Inc., FCC 84-245, supra.

Guild has attempted to rectify the shortcoming of its

previous petition for leave to intervene by stating that it does

not have a neutral position here. Guild states that it wishes to

present evidence which goes to the character of GAF. However, as

noted above, there are no issues related to the character

qualifications of GAF, only general comparative issues. Although

it may be that Guild would take a position in the comparative

hearing that GAF should not receive a renewal expectancy or a

comparative advantage over the other applicants, there is nothing

in Guild's petition to demonstrate that it has particular or

unique knowledge such that its aid is needed to resolve the

comparative issues before the Commission. Certainly, one would

expect that the Mass Media Bureau and the other two applicants

would present all of the evidence which is relevant to GAF and

its renewal application.

Guild points to the fact that it has requested reconsidera­

tion of the Mass Media Bureau's refusal to designate the issues

requested in its Petition to Deny, and that Guild has lodged a

Motion To Enlarge Issues with the ALJ in this case. If either of

these requests is successful, Guild might possibly have a

credible argument that it should be permitted to intervene in

this proceeding, depending on the issues added. However, the
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present posture of this case is such that there is no issue which

would justify grant of Guild's Petition for Intervention.

Therefore, it is clear that Guild is not a party-in-interest

entitled to intervention as of right under section 1.223(a).

Likewise, Guild has shown no basis as to why its participation

would assist the Commission in the determination of the

comparative issues in this proceeding, and thus its request for

discretionary leave to intervene under section 1.223(b) should

not be granted.

Respectfully sUbmitted,

GAF BROADCASTING COMPANY, INC.

1 1. man
Harding

Stuart F. Feldstein
Christopher G. Wood

Its Attorneys

Fleischman and Walsh
1400 sixteenth Street, N.W.
suite 600
Washington, D.C. 20036

Date: May 5, 1993
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I, Eve J. Lehman, a secretary at the law firm Fleischman and
Walsh, hereby certify that I have this 5th day of May, 1993
placed a copy of the foregoing "opposition To Petition For
Intervention" in u.s. First Class Mail, addressed to the
following:

* Administrative Law Judge
Joseph Chachkin

Federal Communications Commission
2000 L street, N.W., Room 226
Washington, D.C. 20554

Mr. Glenn A. Wolfe
Chief, EEO Branch
Mass Media Bureau
Federal Communications Commission
2025 M street, N.W., Room 7218
Washington, D.C. 20554

Mr. Gary schonman, Esquire
Hearing Branch
Mass Media Bureau
2025 M street, N.W., Room 7212
Washington, D.C. 20554

Harry F. Cole, Esquire
Bechtel & Cole
1901 L street, N.W.
Washington, D.C. 20036

Morton Berfield, Esquire
Cohen & Berfield
1129 20th street, N.W.
Washington, D.C. 20036

David M. Rice, Esquire
One Old Country Road
Carle Place, NY 11514

Eve J.
* By hand


